IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
IN AND FOR ESCAMBIA COUNTY, FLORIDA
TO THE HONORABLE JUDGES OF THE COURT

We, Grand Jurors of the State of Florida, lawfully selected, empaneled and
sworn, inquiring in and for Escambia County, for a special term, do respectfully
present this report.

Report of the Special Grand Jury
on
Air and Water Quality

The Chief Judge of the First Judicial Circuit of the State of Florida
empaneled this Special Grand Jury, at the request of the State Attorney who found
it in the public interest: (1) to inquire into factors that are affecting, or that are
likely to affect, the area’s air and water quality; and (2) to assess the efforts of
regulators in protecting, maintaining, and improving the area’s air and water
quality. Accordingly, this Special Grand Jury, in and for Escambia County,
Florida, has inquired into these matters concerning the area’s air and water quality
and submits this report as directed by the Order of the Circuit Court.

Since we were empaneled, we have taken testimony, reviewed documents,
and carefully weighed and considered the totality of all the information presented to
us. This involved taking the sworn testimony of more than one hundred witnesses,
including scientists, engineers, biologists, chemists, economists, businessmen,
government officials, and citizens; reviewing hundreds of maps, diagrams, studies,
reports, and records; and weighing and evaluating conflicting information, and the
interests, of those involved.

For reasons more fully set forth below, we find that although efforts to
improve the degraded conditions of the surface waters have succeeded somewhat,
the surface water quality, in general, is degraded and will likely remain so. The
causes are various, but degradation is the result primarily of discharges by industry
(especially the pulp and paper mill and chemical factories), sewage treatment
plants, and stormwater runoff.



We find that the area’s groundwater supply is abundant, and of naturally
superior quality, but it has been widely contaminated and will be further
contaminated. The causes are several, but they are largely the result of poor
controls or practices by industry and business that allowed spills, leaks, or
discharges of toxic pollutants to contaminate the surficial aquifer and many of our
drinking water wells, both public and private.

Further, we find that air quality in general has deteriorated, and will likely
not improve, unless changes are made. All of the causes are not clearly understood,
but the controllable causes are primarily emissions from the electric power plant,
industry (especially the pulp and paper mill and chemical factories), motor vehicles,
and other smaller sources. It appears the area will not attain national ambient air
quality standards for ozone, which will likely result in additional emission controls
or limits.

In sum, pollution has impaired surface waters, destroyed fish and wildlife
habitat, and reduced the number and diversity of aquatic species; pollution has
contaminated the groundwater, and many of our public and private wells, which are
used for drinking, irrigation, and other needs; air pollution has imposed risks to our
health, restricted outdoor activity, and added to the impairment of surface waters.
These circumstances threaten the overall health, safety and welfare of the citizens of
the community and the natural resources essential to a good quality of life.

We expect these negative effects are likely to continue as the area grows,
especially if it grows as it has in the past. Mere growth, as distinguished from true
development, will bring short-term profits to particular property owners and
builders, but it will result in long-term losses to the area. Without planned
development, access to, and use of, open land, beaches, bays, and rivers will be
restricted and limited for our personal and commercial use. Filling existing open
spaces with more people, houses, and vehicles will generate more waste, and alter
and destroy natural drainage and habitat. In the future, we probably will be able to
treat enough water for drinking, but we do not have the knowledge or resources to
restore entire ecosystems.

Regulators in general, and the Department of Environmental Protection, in
particular, who are responsible for protecting, maintaining, and improving the
environment, did not do so. Even though regulators disagree about which factors
are most significant, they know the causes and effects of air and water pollution by
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virtue of numerous studies, reports and assessments. Instead of acting to protect,
maintain and improve the environment, regulators have done more studies,
duplicating previous work. They have substituted studies for action, because
studies are less costly, and less controversial, than acting to improve or restore the
environment.

We find that the Northwest District of the Department of Environmental
Protection failed to properly implement and enforce the environmental laws, rules
and regulations. The district office succumbed to political, economic, and other
pressures, allowing regulated businesses, industries and individuals to pollute the
area’s air and water. The district director, and others acting on his behalf, ignored
and concealed environmental violations against the sound advice of staff
employees. Consequently, the director thwarted the well-intended efforts of many
staff employees to perform their lawful duties. In several instances, he, and or
others acting on his behalf, disciplined or threatened to discipline DEP employees
who tried to implement and enforce environmental laws.

Further, we find that local government officials were too often more
interested in promoting and protecting the current interests of industry and business,
especially the homebuilders, without any attempt to fit those particular interests into
a community plan that allows for rational and sustainable development. In doing
so, they do not seem interested in conserving or protecting the area’s natural
resources and have even scoffed at those who do. This failure by those who were
elected and appointed to represent the public interest has resulted in the formation
of citizen’s groups, which try to fulfill the proper role of government.

Today, the public is more concerned about the environment and apparently is
willing to accept the loss of a business or industry to protect the area’s natural
resources. The public seems to realize that business or industry once thought to be
vital to the area’s economy may not be so in the future. This is evident in the public
opposition to the proposal of a leading local employer, a pulp and paper mill, to
relocate its effluent discharge to the Escambia River, the principal freshwater
source for the Pensacola Bay estuarine system, the area’s ecosystem centerpiece.

We expect the concerns of the public to increase. To address these concerns,
there must be a concerted effort by citizens, supported by government, directed
toward a common goal -- promoting and preserving the public health, safety and
welfare. It is crucial that we, as voters, work to achieve this goal through the
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legislative branch of government by electing officials dedicated to public service.
We must elect legislators, commissioners and council members who act in the long-
term interests of the area as a whole, not merely at the behest of the short-term
interests of a few.

In our inquiry, we saw that government action must be based on a goal or an
objective. Without an ultimate goal, government action is not regulation, but
merely work to no end. Perhaps more important, if we, the people, do not set a goal
together for our government, then the interests of a few, powerful individuals or
groups will do so.

We also saw that growth without a plan is not development. Merely getting
bigger, or building more structures, roads, or bridges does not move us forward; nor
is it sustainable. Such growth wastes and often exhausts irreplaceable resources.
Only when we act upon a sound plan can we have sustainable development, which
protects and maintains our resources for their best present and future uses.

Even with a goal and a plan, we will not promote or preserve the public
health, welfare and safety unless it is based upon the public interest. The past
misuse of the area’s natural resources shows us those resources were, and appear to
be, the area’s basis for economic prosperity. Therefore, to protect, maintain and
improve these resources are clearly in the public’s interest.

In making these findings, we point out that in many instances regulators
could not provide material information, and for this reason we could not obtain
answers to important questions we asked. We note, however, that we did base our
findings and conclusions on a very substantial factual record. In our inquiry, we
took detailed testimony from scores of highly qualified persons and carefully
studied thousands of pages of documents and official records.

Readers and critics of this report need to be mindful of the breadth,
complexity and specialized subject matter involved in the charge given to this
Grand Jury. It would, therefore, be unfair and incorrect to disparage our findings
and conclusions on hypertechnical grounds.
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I. Description of Area, Resources, and Land Use

The subject area of this report is the northwest corner of Florida, which
includes Escambia and Santa Rosa Counties, an area rich in history, diverse culture,
and natural beauty. It has bountiful natural resources, including long stretches of
gulf beaches, estuaries, rivers, marshes, coastal dunes and inland forests, which are
great attractions, as well as important economic assets.

In area, Escambia County ranks 38th among Florida’s counties, with 661
square miles of land and 92 square miles of water; Santa Rosa County ranks 16th
among Florida’s counties, with 1,016 square miles of land and 120 square miles of
water. The area is largely undeveloped compared to the rest of the state, but it is
rapidly growing, with a population of more than 400,000.

The area’s lands consist of upland forests, which are mostly re-vegetated pine
forests; coastal lowlands, unique beach and dune systems, river flood
plains and tidal creeks. See, Figure 1. The predominant land uses in order of

acreage are:

LAND USES IN ACREAGE
Upland Forest 56%
Wetlands 19%
Agriculture 11%
Residential 7%
Transportation/Utilities 2%
Commercial 1%
Other 4%

Table 1: Land Uses in Acreage



The area’s waters consist of two major estuarine systems,! the Pensacola
Bay and Perdido Bay systems, shown in Figure 2. The predominant water uses are
recreation, tourism, industry, fishery, and trade/commerce. In the past the
predominant uses were fishery, timber industry, and the military.

The systems, which include several bays and rivers, are a mix of saltwater
from the Gulf of Mexico and freshwater from rivers that originate in Alabama. As
a result, the systems are influenced by land and water uses of the greater watersheds
that extend beyond the subject area of this report. See, Appendix 1.

We conclude, after a comprehensive review of the natural resources, and
their uses, that the most significant resources to the area are the Pensacola Bay and
Perdido Bay estuarine systems. These systems are extremely valuable because of
their uniqueness and because all significant activity in the area, past or present, has
depended and been based upon these resources. We believe it is, therefore,
essential to protect, maintain and improve these resources if we want our area to
flourish and develop properly.

II. Surface Water Quality

The water quality of the Pensacola Bay system varies within the system, but
overall, it is not good. Degraded waters, contaminated sediments and destroyed
habitat have impaired water quality. Historically, the water quality of Escambia
Bay was, and continues to be, the worst of all the bays in the system, even though
its water quality has improved somewhat since the late 1960s.

Pensacola Bay’s water quality is not as bad as Escambia Bay’s, probably
because of Pensacola Bay’s better circulation and more rapid exchange of water
with the Gulf of Mexico. The water quality of the harbor and urban bayous’ is,
however, very poor. Water quality in Blackwater Bay and East Bay is not as bad as
the bayous, but given these bays’ poor circulation and the rapid growth in Santa
Rosa County, it is likely these bays will deteriorate further.

The water quality in the Perdido Bay system also varies, as in the Pensacola

'An estuary is defined as “all or part of the mouth of a river or stream or other bbdy of water
having unimpaired natural connection with the open sea and within which seawater is
measurably diluted with freshwater derived from land drainage.” See, also Glossary.
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system, but it too is not good overall. The Perdido River’s water quality is better
than elsewhere in the system, but it receives polluted runoff and discharges from
various sources in Alabama and Florida. Upper Perdido Bay is more polluted than
lower Perdido Bay, probably because of the narrow constriction separating the two,
together with the system’s poor circulation and flushing. Eleven Mile Creek,
however, has the worst water quality of the Perdido Bay system, and in northwest
Florida.

A. State Water Quality Assessment

Water quality typically refers to the healthfulness of water in terms of its
“chemical, physical, and biological integrity.” It is almost always expressed in
relative terms, such as how a water’s present conditions compare to its past health,
or that of another water body, or to statutory standards. Water quality is seldom
assessed by comparing it to more absolute standards, such as its natural or pristine
state. Methods to assess water quality vary, depending on the purposes for
assessment.

The primary method used to assess water quality is to measure it against the
water’s designated use based on state “water quality standards,” set by statutory and
administrative processes. In Florida, all surface waters have been designated, as
required by the Clean Water Act, in one of five classes.

Class I Potable water supplies
Class I Shellfish propagation or harvesting
ClassIII  Recreation, propagation, and
maintenance of a healthy,
well balanced population of fish and wildlife
Class IV Agricultural water supplies
Class V Navigation, utility and industrial use

The classes are arranged so that the most stringent standards apply in order from
Class I down through Class V. In the Pensacola and Perdido Bay systems, all
waters are either Class II or Class III, as shown in Figure 3.

*The Federal Water Pollution Control Act, as amended, 33 U.S.C. s.1251, et seq.
3



The state water quality standards are based on numeric and narrative criteria,
together with the state’s anti-degradation policy, that regulators deem are necessary
to assure a water body supports its designated classification.’> These criteria are set
forth in Chapter 62-302, Florida Administrative Code (“F.A.C.”), and include
minimum and general criteria for surface waters,* criteria for each surface water
class, and additional criteria for Outstanding Florida Waters.

The Florida Department of Environmental Protection (“DEP”’) applies the
standards to information collected about Florida’s estuaries, rivers, and lakes to
determine if they are “impaired,” that is, if they do not meet their designated use.
Each state, including Florida, is required by section 305(b) of the Clean Water Act
to compile the information, evaluate it, and report the results to the Environmental
Protection Agency. These state water quality assessments, or “305(b) reports,” are,
in turn, made a part of the biennial National Water Quality Inventory that is
submitted to Congress.

To prepare Florida’s 305(b) report, DEP explained that it subdivides the
state’s waters into watersheds®, identifies the water body type and its designated
use, collects data about the water body, and analyzes the information based on
quantitative and qualitative criteria.® DEP then “rates” the water quality of each
water body evaluated by averaging the scores for types of data.

Florida’s 1998 305(b) report is still in draft, but the latest assessment, the
1996 305(b) report, documents numerous water quality problems. The 1996 305(b)

*Under the Clean Water Act, the Administrator of EPA is required to develop and publish
national water quality criteria as guidelines to the states that are sufficient to restore and maintain
surface waters. 33 U.S.C. 1314.

“Rule 62-302.500, F.A.C.

The Water Quality Assessment divides the state’s 52 water basins into 4,534 watersheds (water
segments) of about 5 square miles each. DEP defines a watershed as a water body and the feeder
streams that flow to it; each watershed is named for the major water body located within it.

SData for the 1998 305(b) report consist of water chemistry, biology, fish advisories, bathing area
closures, and exceedences of conventional pollutants and metals; data for the 1996 305(b) report
consist of all these, except for bathing area closures, and also a 1994 survey relating to non-point
source pollution.



lists 185 of 277 water segments in the area as not fully supporting their designated
uses ( i.e., fishable, swimmable, or suitable for shellfish harvesting). The report lists
those water segments that fully support (good), partially support (fair), or not
support (poor) their uses in each hydrologic unit code (“HUC”) basin. See, Figure 4.
These are, as follows:

FULLY PARTIALLY | DO NOT

HUC SUPPORT SUPPORT | SUPPORT | TOTAL
Escambia River 9 33 3 45
Pensacola Bay 14 29 3 46
Blackwater River 15 86 1 102
Yellow River 16 5 0 21
Perdido River 30 10 0 40
Perdido Bay 8 8 7 23
TOTAL 92 171 14 277

Table 2: Support for Watersheds Uses

The problems are many, as shown in Tables 3, and include excessive levels
of low dissolved oxygen, biological oxygen demand (BOD), nutrients, turbidity,
coliforms, metals, and excessive color.

Lists of the water bodies, or water segments, which do not fully support their
designated uses, are submitted, as required by section 303(d) of the Clean Water
Act to the Environmental Protection Agency (“EPA”), every two years. The
“303(d) list” identifies each water segment and the reasons for its listing. In the
Pensacola and Perdido Bay systems, forty-eight water sheds are listed in the state’s
latest 303(d) list as impaired, as follows:



HUC BASIN MAP PROBLEMS
WATER SEGMENT | ID

PENSACOLA BAY HUC BASIN

Bayou Garcon 0 | Dissolved Oxygen, Color

Pensacola Bay 2 | Biological Oxygen Demand, Nutrients, Total
Suspended Solids, Turbidity, Copper, Lead

Jones Creek 8 | Dissolved Oxygen, Nutrients, Turbidity,
Coliforms

Bayou Chico 12 | Dissolved Oxygen, Nutrients, Coliforms

Pensacola Bay 13 | Coliforms

Pensacola Bay 14 | Dissolved Oxygen, Nutrients, Total
Suspended Solids, Turbidity

Bayou Grande 17 | Dissolved Oxygen, Coliforms

East River Bay 18 | Turbidity, Coliforms

Bayou Texar 21 | Coliforms

Escambia Bay (s) 23 | Dissolved Oxygen, Nutrients, Total
Suspended Solids, Turbidity, Coliforms

Carpenter Creek 28 | Coliforms

Trout Bayou 29 | Dissolved Oxygen

Indian Bayou 32 | Dissolved Oxygen, Coliforms

Escambia Bay 36 | Dissolved Oxygen, Nutrients, Total
Suspended Solids, Turbidity, Coliforms

Mulatto Bayou 41 | Dissolved Oxygen, Nutrients, Coliforms

Judges Bayou 43 | Dissolved Oxygen, Nutrients

Pace Bill Creek 46 | Dissolved Oxygen, Total Suspended Solids,

Turbidity, Coliforms




ESCAMBIA RIVER HUC BASIN

Thompson Bayou 1 Nutrients, Turbidity

Escambia River 2 | Total Suspended Solids, Turbidity,
Coliforms, Mercury (based on fish
consumption advisory)

Escambia River 4 | Dissolved Oxygen, Turbidity, Coliforms,
Mercury (based on fish consumption
advisory)

Escambia River 6 | Total Suspended Solids, Turbidity,
Coliforms, Mercury (based on fish
consumption advisory)

Pine Barren Creek 28 | Turbidity, Coliforms

Little Pine Barren 31 | Turbidity, Coliforms

Creek

Bray Mill Creek 40 | Nutrients

Canoe Creek 41 | Coliforms

Escambia River 42 | Total Suspended Solids, Turbidity,
Coliforms, Mercury (based on fish
consumption advisory)

Big Escambia Creek 43 | Total Suspended Solids, Turbidity, Coliforms

BLACKWATER RIVER HUC BASIN

Blackwater River 4 | Total Suspended Solids, Coliforms,
Mercury (based on fish consumption
advisory)

West Fork 42 | Nutrients, Coliforms

East Fork 59 | Total Suspended Solids, Coliforms

Manning Creek 75 | Coliforms, Mercury (based on fish
consumption advisory)




Blackwater River 79 | Dissolved Oxygen, Turbidity

Big Juniper Creek 84 | Turbidity, Coliforms

Big Coldwater Creek 96 | Total Suspended Solids, Coliforms

YELLOW RIVER HUC BASIN

Yellow River 1 | Dissolved Oxygen, Turbidity, Mercury
(based on fish consumption advisory)

Little Creek 13 | Coliforms

Turkey Creek 14 | Turbidity, Coliforms

Murder Creek 16 | Dissolved Oxygen, Coliforms

Yellow River 21 | Turbidity, Coliforms, Mercury (based on fish
consumption advisory)

PERDIDO RIVER HUC BASIN

Perdido River 1 Dissolved Oxygen, Nutrients, Mercury
(based on fish consumption advisory)

Perdido River 4 | Coliforms, Mercury (based on fish
consumption advisory)

Perdido River 9 | Coliforms, Mercury (based on fish
consumption advisory)

Jacks Branch 11 | Dissolved Oxygen, Turbidity, Coliforms

Brushy Creek 36 | Dissolved Oxygen, Total Suspended Solids,
Turbidity, Coliforms

PERDIDO BAY HUC BASIN

Direct Runoff to Bay 4 | Dissolved Oxygen

Unnamed Street 9 | Dissolved Oxygen

Perdido Bay 12 | Dissolved Oxygen, Nutrients

Marcus Creek 14 | Coliforms

Direct Runoff to Bay 17 | POTENTIAL, will be delisted as it is actually
just a contributing area to Perdido Bay and
will be addressed in the TMDL for bay.
Listing on this segment is based on non-point
source qualitative assessment

Unnamed Branch 19 | Coliforms




Eight Mile Creek 21 | Turbidity, Coliforms

Eleven Mile Creek 22 | Biochemical Oxygen Demand, Dissolved
Oxygen, Nutrients, Total Suspended Solids,
Turbidity, Coliforms, Un-ionized Ammonia

Table 3: 303(d) List of Impaired Water Segments (Watersheds)

The method DEP uses to assess a watershed, or water segment, is based on
“typical” median values over a given period of time for a number of Florida
streams, lakes and estuaries.” It is significant to us that this area’s estuaries were
not considered in developing these values. The values for the streams were derived
from monitoring data obtained from 1970 to 1987, after large scale growth and
development throughout the state already had occurred. The values for estuaries
were derived from merely monitoring data from 313 lakes.

More significant, the ratings were based on isolated, sporadic sampling of
water quality.® Several watersheds in the area were evaluated and rated for the
1996 305(b) report without any water samples later than 1990. In fact, Pensacola
Bay and Santa Rosa Sound were rated as “fully supporting” their designated uses,
even though the latest water samples used for evaluation were taken in 1988. The
cumulative effects on sediment, benthic (bottom dwelling) organisms, and habitat
were not fully considered.

Necessary data were missing, which left too many gaps to allow for complete
assessment. For example, the Pensacola HUC Basin, which is comprised of 46
watersheds, was missing water chemistry data for 19 watersheds; biology data for
43 watersheds; fish advisory data for all 46 watersheds; conventional pollutant data
for 26 watersheds; and metals data for all 46 watersheds. Other HUC basins in the
area also were missing much data.’

"See, “Typical Water Quality Values for Florida’s Streams, Lakes, and Estuaries” (Friedemann
and Hand, 1989).

¥Data were considered “current” for the 1996 305(b) report if obtained from 1990 to 1995;
information was considered historical if it was obtained from 1980 to 1990.

°In the Escambia River HUC basin (45 watersheds), data were missing for water chemistry (28
watersheds), biology (40 watersheds), fish advisories (40), conventional pollutants (29
watersheds), and metals (45 watersheds). In the Blackwater River HUC basin (102 watersheds),
data were missing for water chemistry (86 watersheds), and metals (102 watersheds). In the
Yellow River HUC Basin (21 watersheds), data were missing for biology (17 watersheds), fish
advisories (18 watersheds), and metals (21 watersheds). In the Perdido River HUC basin (40
watersheds), data were missing for water chemistry (26 watersheds), biology (38 watersheds),
fish advisories (36 watersheds), conventional pollutants (26 watersheds), and metals (40
watersheds). In the Perdido Bay HUC basin (23 watersheds), data were missing for water
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The state water quality assessment also is limited, artificially, by state
boundaries. Even though the Pensacola and Perdido Bay systems, and their
drainage basins, are largely in Alabama, the conditions in the Alabama watersheds
were not considered by DEP in preparing the 305(b) report. This is significant,
considering the major point and non-point sources of water pollution in Alabama.

EPA asked DEP to re-evaluate 452 watersheds identified in the 1996 305(b)
report as only partially supporting their designated uses. DEP did so, and as a result
notified district offices, it intended to remove more than 200 watersheds from the
303(d) list, including twenty-six watersheds in our area. DEP proposes to de-list
the watersheds because, in the opinion of DEP, thirteen watersheds lack sufficient
data and thirteen watersheds fully support their uses, even though data were missing
for biology and other types of crucial factors in most of these watersheds.

2

We note with great concern that DEP has changed the method of assessing
watersheds for the 1998 305(b) report. As a result, only 800 of the 2,000
watersheds assessed (out of 4,534 in the state) could be fully evaluated. DEP then
concludes without a factual assessment that all watersheds which could not be
evaluated using the new method are not impaired.

The watersheds DEP proposes to de-list in our area include three watersheds
in the lower Escambia River, the receiving waters for discharges from Solutia, Inc.
and Crist Steam Plant; one watershed in upper Escambia Bay, the receiving waters
for discharges from Air Products and Chemicals, Inc.; and one watershed in upper
Perdido Bay, which is the receiving water of Eleven Mile Creek and its discharges
from Champion’s pulp and paper mill.

Using the new methods, DEP gives the illusion that area water quality is
improving, contrary even to the findings of DEP biologists.'” Tests and analysis of
DEP biologists show dozens of creeks, streams and tributaries of the area’s rivers
impaired by high levels of nutrients, fecal and total coliforms, dissolved oxygen,
turbidity, and total suspended solids. In 1998, DEP biologists saw paper mill
sludge, butchered animal carcasses, trash, road fill, household garbage, and runoff
from farms and dirt roads in area water bodies. Of the 162 water segments the
biologists evaluated, sixty-five were described as “good,” seventeen as “suspect,”
and eighty-nine as “impaired.”

The changes recommended by DEP to the 303(d) list also contradict the

chemistry (12 watersheds), biology (22 watersheds), fish advisories (23 watersheds),
conventional pollutants (11 watersheds), and metals (23 watersheds).

1Several water segments were “de-listed” from the 1998 303(d) list because they were
previously listed as impaired as a result of responses by biologists, fish and wildlife officers and
others to a 1994 DEP non-point assessment survey, a survey DEP now says is not reliable.
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